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1. INTRODUCTION 

1.1 On 8 Deceniber 2003, by rcsolution PJRESIES- 1 OI I  1, ilie Geileral Assembly 
of the Unirecl Nations requested the Inlemational Coi~r l  oi'Jus~ice to rumis11 an 
àdvisory opiiiioti, pursuant to Aflic\e 65 of  the Stature of the Court, on the 
(OIlo\vit~g question: 

"Wl~at are tlic legnl coiisequencés arising l'rorn ~l îe  construclion of the 
wall bcing b~iilt by Israel, rlie ocçupying Power. in ~ h c  Occupied 
Palcstinian Tei-riioi-y, including in and aroiind Easi  len ni si il en^, as 
described in the report oftlic Secretnry-General, considering the mles 
aiid principlcs oi'intcni~tionel Iaw, including thc Foui-th G ~ n s v d  
Conventton of 1939, mid relevant Sccuriiy Council and Gcneral 
Assrrnbly resolutions'" 

1.2 Ireland h;is consisteiilly ancl regulmly innde clear its position regtirding the 
legality of Israel's actions in conutnicting che wall and, in parliciilar, with 
regard to ils roule. Pnor to the referral to the Jnieniatior~ol Couri of Justice, 
lreland had voted in favour of General Assembly resolution ES- 10/13, wliich 
was sponsored by the Member States oîilie E~rropean Union and was adopled 
on 2 1 October 2003 by 144 votes to 4, wi th 12 abstentions. III paragrapli 1 of  
tl-iat resolution, ihe Genzral Assernbly - 

"Demclnds ~11at lsrrael slop and rcverse constmction af the wall in the 
Ocrupicd Paleslinian Terrirory, including in and ai-ound East 
Jerusalem, wliich 1s in departuri: of  rlle Amisicce Linc o r  1949 and is 
in contradjc~ion io relevant provisions oi'internatioi-ial law" 

Stlitements rclliicting tl~is deinand have beèn inadc by ~ h c  Eiiropcan Union on 
a niimber o f  occasions and Lreland has Fully panicipated in and s~rpported 
t l ~ e ~ e  çrfiteineilts. ' 

1.3 Ireland hos tlccidcd to submll this ~vritlcn staleinent, wliich dcals with the 
isçuc of substance before the Court, because Ireland i s  îirii-ily cornmittecl to the 
clear ol?)ecLivi: orllie l\$o States, Israzl d n d  a viable nncl deinocratic 
Pales~inian SL3te, living side by side i n  peace ancl szc~irily, in the framework of 
a coinprzlieiisivc pcacs in the Middle East, as laid out in Lhe Road Map 
preseiited by 111e Qiiarlet to the panies on 30 April 2003. In this context, 
Treland l ~ a s  wclcomed lhe linmirnous cnclorscment of the Rorid Map by tlie 
Sec~irily Cocincil ii-i resoluiiùn 15 15 (2003) of 19 Novciilber 2003 It is 
Ireland's \ciew Ihai the Road Map reprzseiirs Ihè riail~e\voi k lo~ progress 
iowards lasling peaçe aiid seciirity in 11ie Middle East. 

1.4 lrcland i s  deeply concenicd by the situation 111 the regioii aiid llas iloteci thrit, 
clespite support givcn by the iiii.ernatiriiis1 cominutiity to the q~icsr for :i just 
and 1;;is~)ng ~o lu t iun ,  tlie opportitniiy Lur pcace set out in 111c Road Map has rio\ 
lîeeii seizcd by thc concerned panies Ireland îully s~ippoi-ts tlie ~cpof l  ol'lhe 



United Nations Sccretary-Gcneral 01-24 Noveinber 2003' made pursuant tu 
Ceneral Asseinbly resolution ES-] 0/13 o r 2  I Octobcr 2003 ii1 wliich lie made 
tlie folluwing observation; 

"1 acknowledge diid recognize Isiael's right ancl duty to pi-otect its 
pcoplc agaiilst rcnoi-1st attacks Wowevcr, thtit duty sliould not bc 
ccirried uul in H Mrily tliat is in coi~tradiction io inicniational Iaw, that 
cotild clainags the loiiger-terin prospects for peacz by making tlie 
creation of an ii~dependent, viable and contiguous Palestinian state 
more dillic~ilt, or ihat increases suffcrii~g among th? Palestiiiian 
pcople." 

1.5 In J~ine 01'2003, tlie E~iropean Coiinçil had called upon lsrael "to reverse the 
settlernen~ policy and activity aiid end land confisca~rons and the c o n ~ l n i c t i o ~ ~  
o f  the seciirity-fence, all oîwl~ich threuten 10 rendes tlie two-State solution 
pliysically impossible to i i n l ~ l c m ç i ~ ~ " . 4 ~ i i ~ h e r ,  the Europeon Couilcil, while 
recognising Israel's rjg-111 to protecl i ts citizciis Croin terroi-ist attacks, issucd 
th? following stnreineiii ai  ils meeting in Brussels 011 16 and 17 Oclober: 

"The European Co~iilcil is partiçularly concerned by the route inarked 
out for rlic so-callcd sccurity Cence in tlie Occupied West Bank. The 
eiivisagcd dcpaiture of the route Croin the "Grecii laine'' could 
prejiidice future i~egotiations and make ths IWO-State solution 
pl-iysically iinpossibll: IO implement. It would cause furlher 
I~uinanitarian and economic Iiardship io tbc Palcstinians Thousailcis of 
Pnlestiiiians wzsl or t l~ i :  îeitce are being cut oSS l'rom zsseiitial services 
in the West Bank, Palcs~inians east of the fence will lose access tu land 
and writer resourczs"." 

Tliis statcmei9t wau rc-iterated on bellalrsfthe E~iropcan Union io the Gcneral 
Asseinbly or the United Nittioiis by way o f  the Esplilnattons olLVo~e f~mished  
by the Presidency o r ~ h e  Eui-opcan Unioi-i on behal f of ~ l ~ z  Meinber States on 
tlieir abstention iroi-ii thc vote on resolution- 1 O/ 14. Trcla~id lias consistently 
regrctted the fact thal  Tsrael i s  no1 in cornpliance wiih the Geiieral Assembly's 
dcmand that it stops and reverses tlic construction ofthe wall in the Occupied 
Palestinian tenitories and this view was siinilasly reflected 111 the Explanalic~ns 
of Votc rcfcn-ed to. 

1.6 W l ~ i l e  recogijisrng Isracl's nesd for securiiy, Irelancl considers thc waIl to bc 
seriously cletrimental to LIie iinpleineniation of the Rcsad Map Ireland heliève4 
~ h a t  the wall a~mounts Io an obstacle to tlie ~eaceriil resolution of the cotiilict 
and ~ h e  zstziblisl.irnerit of a viablc Palcs~inian stnte. Thc patli of the ufall 
depans li-oiii tlie Annibtice Line oE 1949 ("Green Linc"), ancl cuts dccp iilto 
Priles~inian Iaild, somcrimcs ori the hasis ol'tl~e conliscatlon ol land. This 
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entails serious h~imaiiiiarian and econoinic çonsequcnccs together with serious 
iniiingeinenrs ol'recognised human riglits principles and n o m s  for the 
Pales~inian popii1atioi-i. Wi~ile recognizing Jsrael's riglil IO prorect 11s ciliz.ens 
from tcrrorisl atlacks, Treland, (as a member State uf Llic European Union) has 
urged the Governrnen~ of Israel, in exercisiiig this righl, 10 h11y rcspect 
intcrnational law, in panrcular htirnaii rigl~ts aiid ii~temational humanitarian 
law includiiig ilie Gelleva Conventlori relative to the Protection o~Civilian 
Person in Tiine of War, of 12 A L I ~ L I S ~  1949 ("the Fourih Gencva Coiivei~tion"), 
the Reg~iIations annexecl to the 1-lague Convention on Lhe Laws and Custonis 
of War on Lancl, o f  1 8 October 1 907 (''Lhe Hague Regiilatioris") and the 
Additional Pro1 ocol of 1 8 Jime 1 977 to the Geneva Conventions of 1 2 Auç~ist 
1949 relaiiiig 10 ihe Protect~on of Viçlims of International Annçd Conflicts 
("the First Addilional Protc~col") and 113s urged Jsrael to exerl maximum effort 
to avoid civilian casualties aiid take 170 action tlial aggravates the humdnitanan 
and economic pligl~l ol'thé Pales~inian people. lreland 11as acrively 
parzicipa~ed as a meinber of the European un roi^ in calliilg upon lsrael to 
abstain Proin any punitive meaaires whicli are not in accordance wirh 
intcrnational law and lo reverse 11s settleiilenl policy aiid to clismantle 
settlements built aller March 200 1. 

2. APPLICABLE LAW 

2.1 It ii; the view or Ireland that the legal framework, williin &hich ~ h e  legalrty of 
I h c  ~ziall being coilslructed i i i  111e Occupied Palestinian Terrirory rniisi be 
considered, consisls o f  two main bodies oSlaw- namely, internaiional 
huma ni tari ai^ law and ii~ten~ational ltucnai~ nghts law. 

International humanitarian law 

3.2 It i s  the viav o r  Ireland that the Fourth Geneva Convention i s  applicable in the 
occupied Palestinian territory That tliis 1s the case has been nccepted by both 
tllc ScciiriIy COLITICI~ and tlie General Asscinbly of the United Nalioits. 

2 3  The Secul-ity Coiincil in i l s  Resoliitioi-i 68 1 (19901, of20 Deceinber 1990: 

"Urge[d 1 thc Ciovernment of lsrael to accept de jz,m tlie ;\pplicability of 
tlie Gci~cva Convention relative lo thc Protec~ion oi'Civilian Peisons i r i  
,--. 1iii)e of War, o î  12 August 1919, to al1 the territories occupicd by 
Israel since 1967 und Lo abide scriipulolisly by ~ h e  pi-ovisions of the 
f oilven1iciii" 

2.1 Siintlarlÿ, t11r Cencrzil Assèiiibly il1 its Rcsolution 56/60 on tlie appliçability of  
the Founh Geneva Cnnvzi~tioii to tlie Occupied Palesliniail Tcn.i~oiy, 
iiicluding Jenisalein, and lhe otl~er occupiecl Ai-ab terii~ories. of  10 Dcccmbèr 
2001. ieafiimed thai lhz Foiirlh Geneva Conveniion i s  applicable 10 the 



Occupied Piilesciniliii Twriiory and deinanded that Israel occcpt tlie de jure 
applicabilit Lliereofin ihal  tcrritory and that it coniply scrupulously with its 
provisions. Y 

2.5 T11is visw 1s sl.iarecl by the Wigh Contracting Parties to the Fourth Cieneva 
Convention (witli the notablc exception ol'lsrael) and vlras endorsed by the 
Conference or 1-ligh Coi~ti-acting Parlies to the Fourth Gciicva Convention 
conuened on 13 July 1999, foliowing the recominendatiar-i inacle by the 
General Assenibly III its Rcsolu~ion ES- 1 O/6 of 9 Febniary 1 999. 

2.6 II is also clecir that the Hnguc Rcgullitior~s cire applicable in the Occupied 
Palestinian Tei-riiory dnd indccd 1srael 11as ii~voked Artick 23 thcreto to justiry 
ils aclions in conslrwcting rlie wall. 

Tt is coininon g-o~li>d amongst al1 iiiterzsled parties that the route o f  the cvall in 

the proccss o r  construction i-iins throiig1-i Ihe territory ol'the Occupied 
Palestinian Territory Thc Secretary Gei~eral of the Uiiitccl Nations in Iiis 
repori to the General Asseinbly of23  Noveinber 2003%ools tl-iai the 
completed portions o f  [lie wdll deviate more than 7.5 kiloineires from the 
Grec11 Linc in certain places to iiicorporate certain settlernents and that tl-it: 
planncd route, iC hilly coi-istr~~cted, would deviate up to 22 kiloinetres in places 
from the Green Line. 

2.8 Tl~e  constniction o f ~ h e  svall involves destnlc~ion by Isracl, as the Occupyii~g 
Power, of real and personal property in Ihe Occupied Palestinian Territary. 
Suc11 desii+uction is piAohibited by Arlicle 53 ofrlze Fo~iilh Gencva Convention, 
absent circumstances rendering such clestruction absolutcly i~ecessary by 
niilitary operations Furthci-inore, suc11 destruciion brcaches Article 23(g) ol' 
the Hague Reguldtions conceriiinç the laws aiid customs ofwar on land o f  1 b 
Octaber 1907 ~bliich states thal: "it is especially l'oibicldei~: ('g) la destroy or 
seize the cnciny7s property, unless such destruc~ion or seizure be irnpcrativeiy 
dcmanded by the necessities o î w ~ ~ r . ' ~  The constniction of the wall inight 
arguably breacll /lrticle 147 oF~11e Fciu~li  Geneva Cnnvcntion, whicli n~akes 
"c~tensive destruction and appropriation of property" a "grave breiich" of rl~e 
Convention i i i i  i s    no^ justl lied by iiiililaiy necessity ancl carried oiil 
ui~lawf~illy and ~vaniolily" 

2.9 Wl-iile Israel claiins jusrilicatron for its actions on tljc basiv or  Article 23(g) of 
the Hague Regulaiiuns, II  llas not shown ~l - ia l  ils sia~ed goal i i i  constructinç the 
wall, iiainely the securiiy ol'Tsracl, coulcl no1 be acllieved by alternative 
incans, such as cunslnicting the wall cvitliin lçraeli rerritoiy. Indeed, the soute 
takcn by the wcill indicales that ils p~irpose 1s Lo piotect lsraeli ciiizens iilcgally 
settied in the Occupicd Palestininn Terriiory, contrary to Articles 49 and 147 
ol'ilie Fourth Geneva Corzventioii. Nor lias 11  shown that aiiy dcstmction or 
appropriation 1s necessi~aled Isy inilitary opcralions. II 1s tlius clçar thal ihzse 



meiisures have not beei-i talten in accordancc with in~ernational huii~niiitnrinn 
law. 

International Human Rights Law 

2.10 It is the v i e ~ v  orlrelmd ~Iia1 inteniütional human rights law, mosl notably the 
Titternational Covei~nijt an Econoinic, Social and C~iilciral Rights of 16 
December 1966 ("llie JCESCR") and the inten-iational Cavenant on Civil and 
Poliiicsl Righ~s ("~ke ICCPR") of 16 Deceinber 1966 iç applicable i i i  i11e 
Occiipied Palesliniaii Territory. Israzl ratifiecl botli Covenants on 3 Octohcr 
1991 and tlteieby underlook to comply wiih the slaiidards laid down therein II 
1s clear Ihai Tsrael cailnot suslain in law a claiin ihat it i s  not bound by the 
tenns o f  Ihe Covenant in respecl ol'iu aclicbns in the Occ~ipied Palestinian 
Semtory cillier on {lie basis ilint it is 1101 responsible for i l s  actions 112 tlie 
Occupied Palesliniiin Territory or 011 the basls tliat inteniritional I-iuman riglirs 
law l ~ a s  no applicalion ro sitiiations govcrned by interna~ioilal hiimanitarian 
law and is Iimi~ed to the protection of a staie's own citizens in time of peace. 

2.11 Article 2 al' rlle International Coveiiant on Civil and Poliiical Rigl~ts 
specilically provides ihat "[e]acli Slate Party io  the present Covciiaitt 
undct-takcs 10 respect dnd 10 ensurc to al1 ~nclividuals witliiit its territory and 
sul>)ecr lo trsj~ir~.sdtcrt.on ille r-ights r-ecognisecl by the Covenant. wilhour 
disrimedion gfnt7y kind, sucli as race, colour, sex, language, religion, polirical 
or other opinion, national or social urigin, property, birth or otlier status."' The 
Mumnn Rigl-its Corninittee lias çlenrly afirmcd Israel's obligation to ltpply its 
provisions in die Occupied Territory, as follows: 

'"The Caminiuee is deeply coiicerned ih,ît Tsrael contiiliies to deny its 
responsibility ro Fiilly apply the Covenanl in 111e occcipied territorics. I n  
tl-iis regard, l l ~ e  Coii~mi~tee points 10 Ille long-standing preseitce of 
Israel in tliese terrilorics, Jsrael's ambigiious attitudc towardv tlieir 
l'uture s ta tu,  as wel 1 as tlic exercise OC effective jurisdiction by JsracIi 
szcurity rorcès tiierein. In respoilsc lo  lie ürgumenls presrsnted by the 
delegaiion. the Coinmiltee eniphasizes that the applicabiliry of nilcs of 
huinsi~ilariail law does i l o ~  by iLsellL impecle the appl icalion of the 
Couci~anl or t l~e  accouiitab~lity of ihc Statc untlcr article 2, paragrripl1 
1 ,  Ior 1hc actions of ifs autltorit~es. Tlte Cominitiee is ~herefore ol'tlie 
view tlhal, under tlie circurnstances, ihe Coveiiant iniisl be held 
applicable to tlie occupied lerriiories aiid those arsas of snutheni 
Idebaiion and West Bekaa where lsrael euercises eficçtive conlro~. '"~ 

2.12 Siinilarly, insùfar as tlic In~tlrnational Covenant on Economic, Social and 
Cul~~iral  Righb is concemecl, the. Cûinmiiteè on Economic, Social and Cultural 
Righrs Ras confinnc~l that Israel is hound by 11s obligations iinder the 

1 Sce pareçrnph 1, eiiiplza~is odded. 
'' I';iriigrLiph 10 ol'ilic L'onin-iitt~z's ~ o i i c l ~ i d i i i g  obw-v,iliuni or 18 Aiigusl 1998 017 Israel's iiiititzl 

repoil co it: see Uoc C C  PIUC/791i\iltI.93. 



Covcnailt i n  i-cçpzct of ILS activities in ilie Occupied Palestinian Terri~ory, as 
follows. 

"The Coinmittcc ilotes willi concèm Lhat tlie Goven~ment's written and 
oral reports included slalistics indicaring the enjoyinent of the rights 
enshimed in Lhe Covei~ant by lsraeli settlers in tlic occupied territorics 
but tliat the Palestinian populatioii within the saine jurisdictionril ateas 
werc cxcludcd from b o ~ h  lhc rcpoi~ aiid the protection o f  the Covenanr 
The Coinini~tee 1s of the view tliai Ille Staie's obligaiiuns under the 
Cczvznant apply lo al1 Icrritories and populatioiis iindcr its effeclive 
coritrol "' ' 

2.13 Lt is also clear ihat tlie human r igh~s guarmtees provided by the Covenants 
apply in limes o f  armecl cot-illici Adicle 4 of the International Covenai~r an 
Civil and Political Rights provides LRat States Parties may derogate from 
some, but only some, of ihc rights contained in the Covenaiit in "time of 
p~iblic einergency wliich tl~reatens the lifc of the nation" but only whei-e such 
emergency is oflicialiy proclnimed; any such dcrogation is liinited to "the 
extent stric~ly required by the exigencies of tlls situation, provided that suc11 
measures are iiot incunsistzn~ \vit11 Lheir oll-ier obligations under international 
law and do no1 iiivolve discrimination solely on the ground of race. colour, 
scx, languagc, rcligioil or social origin." Any suc11 derogation inust bc iiotified 
zo the Secretary General of the United Nalions. The inclusion of suc11 a 
provisiun iii the Covenant cleorly illusirntes tllc applicability of international 
huinan rigl-its l a~v  in iiiiies of a m e d  conflict savi: in tlie sxceptional 
circumstances and subjecl 10 ihe limi~alions and procediires laid down therein. 
It iç also clear t l~at the rigl~ts guaraiiteed by the Coveiiants are generally 
applicable to i-ioii-citizenç: tl~at t l~is 1s tlie case is illustratecl by Article 2.3 of 
the ICESCR, which provides that developing states inny revtrict the economic 
rights of noil-nationals and by Article 25 of the ICCPR, which provides t h a ~  
"ciiizens" have czrkain poli~ical rights, suc11 as the right to vote. Othzr righ~s 

a guarailïeed by Ihe  Covcnants are clearly applicable to al1 individuals 
irrespective OS natitionality, as i llustrrited by the ~ i s c  of tet-111~ s~icli as "[ejvery 
human being" (At2icle 6 ICCPR), "[n]o one" (Article 7 ICCPR), "[c]veryoiie" 
(Article 9 ICCPR, Ai-ticles 6, 7, 8, 9, 1 1, 12, 13ai1d 15 JCESCK), "[n]ll 
persuns" (Article 10 TCCPR), "[r]very child" (Arlicle 24 ICCPR). 

2.11 Thc Report o i  the Secrelary Gznerdl or  ille Uniled Nnlions 01'33 Navember 
2003 scts out the factunl siaialion arising out of the constnction ofthc wall. 
Section C.7 of the Rcpor-i l~eaded "The esiablishincnt oCcloved nreas" 
illuçlrates tlie restrictions on  lie righi of frecdoin o i  imovcinent of l'alcstinians 
ansing out oc tlie const-niction of the urall. Section D ofthc Report, hecrded 
"H~iinani~ariaii and socio-cconoinic jinjmct", refers again tn restrictions on tl-re 
righl to rno\einent oîPalestiniai~ people ancl theil. guods and Ille "serious 
çocio-cconomic harm" chused by sucli restric~ioi?s- incl~icling ioss of, or severe 
limi/;itioiis oii access to, lancl, jobs nncl markels. These i-esirictioi~s. wl-~icli 
iriclude limitations on access to agriculiural land, have ~lireatened foocl 

- 

1 1  
Pdrrigrdph 8 u f  lhe Coiniuiiiee's coiicludiiig observalinils o f 4  Ueceniber 1998 on Isriizl's initial 

repori IG i r  sec Doz E/C 1 311 iAdd 37 



security ancl access to medical and educttiional scrviccs. T11e repon rifrhz 
Special Rapporteur ofthè Cominission on H11rnai.i Riglits oii the situation of 
huinilil rigllts in the Palesilnian territories occupiecl by Israel since 1967, of 8 
Sepizmber 2003," aIso outlincv thc fact~~al  situation arising out o f t l ~ c  
constnictioii of tlîe wall in the Occupied Palestinihn Territory and illustrates 
the resuiclionb OJI fieedoin ol'inoven~enr and the socio-economic Iives o f  the 
Palestinian people These restrictions clearly iinpacl negaiively on the righis 
guarai~tesd by bot11 Uovenants. mer ulln, the rights to life (Article 6 ICCPR), 
fi-eedom of rnovemcnt (Article 12 ICCPR), work (Article 6 ICESCR), 
adecluate standard ofIiviilç (Article 11 [CESCR), llealth (Anicle 12 ICESCR) 
and educalion (Article 13 ICESCIC). 

3. CONCLUSION 

3.1 lreland respec~f~illy suggests to the Coiin t11a1, the issues addressed above are 
of fundamcntal iinporlance and relevailcc IO the substtnce oi'ihe refen-al. 
lreland respectf~llly suggests thal these issues should bc taken into nccount in 
determinine, tlie legal consequences arisiiig Eroin the cons~ruction of the wall. 

'' Scc Doc E/ÇN.4;?003!6. 


	
	
	
	
	
	
	
	
	

